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Proper zoning and permitting by the local jurisdiction is now, in some California counties and cities, the most complicated and onerous part of the process in building a new bricks and mortar winery.  Local rules vary tremendously between jurisdictions, and can have a great impact on the day-to-day winery operations.  

What follows is a survey of the local land use regulations applicable to wineries and wine production in five California counties – Mendocino County, Napa County, Sonoma County, Santa Barbara County and Monterey County – that reflects significant variation in the regulation of wineries at the local level.  The following general summary of the variations is intended solely to demonstrate the potential variability of regulation between jurisdictions and is not an exhaustive explanation of the land use rules that apply to wineries.
Assuming that the prospective winery either owns or leases real property and intends to develop and use the property as a new winery, it is critical to conduct at the outset a thorough review of the jurisdiction’s general plan, zoning and use permit process. Typically, though not in every jurisdiction, a prospective winery owner must obtain a use permit to build a new winery.  The procedure for obtaining a use permit and the difficulty of obtaining a use permit varies from jurisdiction to jurisdiction.  

Some jurisdictions have ordinances specifically devoted to winery development and regulation, while others have little regulation specifically applicable to winery development and operations.  Napa County, for example, passed a “Winery Definition Ordinance” in 1990 that regulates many facets of a winery’s operations and design, including size, location, signage, availability of tours and tastings, production capacity, grape source, special events and retail sales.
  Santa Barbara County’s winery regulations are intended to “promote the orderly development of wineries within the County and ensure their compatibility with surrounding land uses ….”
  The Santa Barbara ordinance regulates winery design, grape source, and marketing and mandates a specified minimum on-site vineyard development.
  Monterey County also has specific rules applicable to wineries built into its inland zoning ordinance.  Mendocino County has a zoning rule that applies to winery tasting rooms, but no other winery-specific zoning rules.
  
Sonoma County does not currently have a comprehensive set of zoning rules dedicated exclusively to wineries,
 but this may change in the future.  On September 23, 2008, Sonoma County adopted an updated General Plan that calls for the development of zoning regulations to define winery development limitations.
  Without zoning regulations specific to wineries, Sonoma County land use approvals often hinge on a determination of compatibility with surrounding activities, based on policies set forth in the Sonoma County General Plan.  The recently updated General Plan carries forward and augments those policies in addition for calling for new zoning regulations.
  The General Plan provides for a comprehensive examination of whether a winery approval would constitute a detrimental concentration of winery uses in the area of the proposed winery.
  
Prospective winery owners should verify several major issues when considering a property as a potential winery development site.  We have grouped these issues into three main categories: general property suitability, production limitations and marketing restrictions.  

1. General Property Suitability

The most basic question to ask is whether the local zoning regulations allow for a winery.  We are unaware of a county that prohibits wineries, but the type of approval required varies from county to county.  Napa, Santa Barbara, Sonoma and Monterey Counties all require an approved use permit, while Mendocino County allows wineries in some zoning districts without a use permit.     

The next pertinent question is whether the County imposes a minimum parcel size on winery development properties.  Napa County requires at least a 10 acre parcel for winery development,
 while the other counties we surveyed did not contain a minimum parcel size for a new winery.  Santa Barbara County, however, does have rules that tie vineyard development to case production levels, and require a specified number of acres for each 1,000 cases of wine produced depending upon production levels.
  These vineyard rules create a de facto minimum parcel size for new wineries in Santa Barbara County.  

Some counties restrict the amount of a parcel that can be occupied by winery facilities.  In Napa County, a maximum of twenty five percent of the site, or 15 acres, whichever is less, may be occupied by winery facilities, including parking areas, concrete pads, and the like.
  Santa Barbara County imposes a maximum facility size of 20,000 square feet, unless a development plan is approved by the Planning Commission, and imposes a maximum size of ten percent of the property when such property is under a Williamson Act Agricultural Preserve Contract.
  The other counties we surveyed do not impose similar restrictions. 

Road access requirements can be problematic in rural areas where roads may not be county-maintained or where a new development relies on an easement over an adjacent property.  Easement documents should be reviewed carefully to assure that they meet county minimum standards for winery development and that access for winery purposes is not prohibited by the terms of the easement.  

Other design considerations that are affected by County regulations include restrictions on square footages of accessory structures, minimum setbacks from roads, streams and adjacent parcels and maximum building heights.  

2. Wine Production Limitations 

Several counties impose limitations on how much wine may be made in a winery and how such wine may be made.  

Both Napa and Santa Barbara county regulations require that a certain percentage of the grapes processed at a winery be from within the local county.  In Napa, 75 percent of the grapes must be from Napa County, unless the winery project is located in an industrial zone.
  In Santa Barbara, 50 percent must come from Santa Barbara County or San Luis Obispo County.
  Wineries located on Williamson Act Agricultural Preserve properties in Santa Barbara County are further limited in that the primary purpose of the winery must be to process grapes grown on the premises.
  In Sonoma County, certain land use categories refer to agricultural processing facilities as those facilities used for the processing of agricultural products “of a type grown or produced primarily on site or in the local area.”
  Typically, this would mean that a winery must source grapes primarily (51%) from Sonoma County, but this limit is subject to interpretation on any given project.  Rather than limiting production, Monterey County’s draft General Plan update encourages the development of additional production capacity within “Wine Corridors” to reduce the export of fruit to other counties for processing.

With the exception of Mendocino County, which allows wineries without a conditional use permit in certain zoning designations, each of the counties that we surveyed may impose a wine production limitation on a new winery.  These counties may not provide a uniform production limit, but a winery’s use permit often limits production to avoid exceeding other constraints such as septic system capacity or traffic impacts from grape importation.
3. Marketing Restrictions

Each of the counties that we surveyed may impose certain limitations on a winery’s marketing activities.  Counties restrict special events, public tours and tastings, sale of wine and wine-related items, size of tasting room facilities and signage guiding potential visitors to a winery.  

Napa County is the most restrictive in terms of restrictions on marketing activities, as with most other topics discussed here.  Under the Napa County Winery Definition Ordinance, marketing events are only permitted in Napa County pursuant to use permit and only where they are related to the education and development of the consumer or trade about the wines that can be sold at the winery at retail.
  Cultural and social events unrelated to such education and development, including weddings, are prohibited.  No new winery in Napa County is permitted to hold public tours and tastings, and all new winery signs must state “Tours and Tastings by Prior Appointment Only”, assuming that private tastings are approved as part of the winery’s use permit.  Santa Barbara County similarly restricts special events, but does allow public tours and tastings at new wineries upon approval of a development plan by the County.
  

 

Each of the counties we surveyed, except for Sonoma County, imposes restrictions on the size, number or location of winery tasting rooms.  In Napa, the square footage of tasting rooms and other “accessory” uses cannot exceed 40 percent of the production area;
 in Mendocino, a tasting room cannot exceed 25 percent of the floor space of the winery;
 and in Santa Barbara, a tasting room cannot exceed the greater of 400 square feet or 10 percent of the winery structure, unless constructed pursuant to a development plan approved by the County Planning Commission.
  Sonoma County’s General Plan policies essentially call for marketing limitations on a case-by-case basis as appropriate to support surrounding agriculture without harming the area’s rural character.
4. Use Permit Process and Potential Roadblocks 
The use permit process allows a County to analyze the consistency of a proposed use with the County’s general plan, compliance with requirements of the applicable zoning ordinance, and the appropriateness of the site for the level of development, based on review by other agencies of issues such as water availability, waste water, fire hazards and environmental concerns.
  

Preparation of a use permit application and approval of a use permit requires several months, at a minimum, and can become a multi-year process depending on the environmental (or neighborhood) sensitivities that surface during the approval process.  

A use permit application will typically require detailed physical plans of the site, detailed operational information regarding the proposed use, description of the proposed business’s marketing plan, anticipated visitor levels and traffic generation, water supply, wastewater treatment plans
 and design and solid waste and hazardous material disposal methods.  Some counties have application forms and checklists specific to wineries, but even these checklists may not include all the information requested by county staff to process an application.  Changes in policy or in county staff members can result in differing application requirements that are not always effectively communicated to the public prior to an application submittal.  Consultation with county officials or a knowledgeable professional in the area is advisable.
Use permit application normally are processed by a county’s planning department.  Submittal of a use permit application typically triggers review by County departments and certain state agencies, including Fire, Public Works, Environmental Health, Building Department, California Department of Transportation (“Caltrans”), California Department of Fish and Game and Federal Emergency Management Agency (“FEMA”), depending on the project’s location and characteristics.  For example, analysis of a project by FEMA is required where a project is located in a flood plain, Fish and Game when a project might impact any endangered or threatened species or any lakes, streams or rivers that contain fish or wildlife resources, and Caltrans when a project adjoins a state highway or freeway.   Recommendations of the various departments and agencies will be the basis for conditions of approval for a use permit. Winery use permits are subject to discretionary approval at the planning commission level after public notice, with right of appeal to the Board of Supervisors.
Since use permit applications are discretionary approvals, they are subject to the requirements of the California Environmental Quality Act (“CEQA”)
, which imposes on government agencies a mandate to consider the environmental impacts of their action prior to approving a project.  In addition to state guidelines for implementing CEQA, counties may adopt local procedures, which vary from county to county and which must be applied in conjunction with the state guidelines.  Though CEQA is a lengthy and complex law, it sensationally is a public informational statute that requires study, disclosure and an opportunity for public comment on potential environmental impacts before development projects are approved.  

CEQA sets forth several categories of projects that are exempt from the environmental review.  If categorically exempt, no further environmental review by the agency is required.
  If a project is not categorically exempt, the county’s planning agency must prepare an “initial study” to identify potential environmental impacts and identify appropriate mitigation measures so that project will not result in a significant environmental impact.  If the agency’s initial study concludes that there will not be a significant environmental impact, it can issue a “negative declaration” prior to approval of the winery.  Alternatively, if an agency’s initial study identifies potential environmental impacts, but concludes that such impacts can be mitigated to a less than significant level, it can issue a “mitigated negative declaration” containing those mitigation measures.  

If, however, the agency determines that any adverse environmental impacts cannot be mitigated to levels of significance, CEQA requires that an environmental impact report (“EIR”) be prepared.  Preparation of an EIR adds substantial time and expense to the approval process, and such preparation of an EIR routinely takes at least one year.  Fees for EIR consultants, employed by the county but paid by the project applicant, routinely exceed six figures.  In Napa County, an EIR is rarely required for a winery project, and most applications are approved with preparation of a mitigated negative declaration.  
Due to the potential for delays and increased costs resulting in the CEQA process, it is critical for an applicant to consult local sensitivity maps to identify and be aware of any environmental or archeological sensitivities prior to commencing design of a winery project.  Such maps identify sensitivities such as rare and endangered species, biological habitats, flood and fire hazard, land subsidence and earthquake risks, and known archeological resources.  Even if an EIR is not required, mitigation measures imposed through lesser forms of environmental review can increase development costs or force changes to the proposed winery project.  The existence of critical environmental sensitivities on a project site can cause substantial project delay by reducing the likelihood that a government agency could determine, in the absence of an EIR, that the environmental impacts can be adequately mitigated to avoid a significant environmental impact.  

5. Time and Cost of Permitting Process 
We estimate that in Napa County the cost of obtaining a use permit ranges from $50,000 to $70,000 not including the costs of construction plans, drainage and improvement plans, building permit fees and utility fees, an EIR, and dealing with neighborhood objections.
 The pre-submittal time to prepare applications and reports can range from four to six months depending on the architects, engineers, and other professionals involved.  Processing time from submittal to approval at a public hearing can take another six to nine months.  On more complicated or controversial applications, processing time could extend in excess of a year.
Conclusion
Local permitting requirements can affect every aspect of a winery’s design, from winery location, structural design, production capacity and marketing.  Obtaining the necessary permits from all levels of the government can take many months or possibly even years if a project has significant potential environmental impacts. Prospective winery owners and their counsel must be aware of such potential restrictions when formulating a business plan for a stand-alone winery, and should include in that plan a strategy for obtaining the required permits long before the first anticipated crush.
� Napa County Ordinance No. 947 (Jan. 1990).  


� See Santa Barbara County Code § 35.42.280(A). 


� Santa Barbara County Code §35.42.280.


� See Mendocino County Code §§ 20.032.040, 20.336.035.  


� Sonoma County does, however, have an ordinance dedicated to vineyard development.  The Sonoma County Vineyard/Orchard Site Development Ordinance was adopted December 12, 2008, which is administered by the Sonoma County Agricultural Commissioner.  The recently adopted ordinance replaced the Vineyard Erosion and Sediment Control Ordinance (“VESCO”) that was also administered by the Agricultural Commissioner.  


� Sonoma County General Plan, Agricultural Resources Element, Policy AR-6g.


� Sonoma County General Plan, Agricultural Resources Element §§ 2.5, 2.6.


� The determination of detrimental concentration of winery uses will depend on an analysis of such factors as joint road access conflicts and increase in traffic levels, impacts on water sources, concentration of three or more adjacent winery uses with visitation and recreational uses, and preservation of rural character of the area with a goal of encouraging processing of products grown on-site.


� Napa County Code § 18.104.240.  


� In Santa Barbara, a winery producing no more than 20,000 cases (a Tier I Winery) must have 2 acres of planted vineyard for every 1,000 cases produced. A winery producing no more than 50,000 cases (a Tier II Winery) must have 1 acre of planted vineyard for every 1,000 cases produced, and a winery producing in excess of 50,000 cases (a Tier III Winery) must have ½ acre of planted vineyard for every 1,000 cases produced.  See Santa Barbara County Code § 35.42.280(C).  


� See Napa County Code § 18.104.220.


� See Santa Barbara County Code § 35.42.280(C).  The Agricultural Preserve rules for Santa Barbara County are more restrictive than the zoning ordinance and must be reviewed carefully. These rules are applicable to properties that are subject to a Williamson Act contract. Wineries are deemed to be compatible uses within Agricultural Preserves, provided that a vineyard has been planted on the premises prior to County approval of the winery, the primary purpose of the winery is to process wine grapes grown on the premises, and other requirements of the rules are met, including limiting the winery activities so they do not exceed 10 percent of the contract area or 5 acres, whichever is less.


� See Napa County Code § 18.104.250.


� See Santa Barbara County Code § 35-292j.4.


� Santa Barbara County is in the process of adopting new Agricultural Preserve rules. The requirements for a winery also will be loosened under the proposed new rules.  For example, 51 percent of the winery case production shall be from grapes grown on the premises and/or from other contracted land under the same ownership in Santa Barbara County, provided that at least 20 percent of the case production comes from grapes grown on the parcel with the winery.


� See, e.g.,  Sonoma County Code §§ 26-04-010(f) (permitted uses in Land Intensive Agricultural zoning district); 26-06-010(g) (permitted uses in Land Extensive Agricultural zoning district).


� Draft 2007 Monterey County General Plan, Agriculture and wine Corridor Plan.


� See Napa County Code § 18.08.370.  In Napa County, food service may be included in the event but the winery may only charge for food service to the extent of cost recovery. Counsel should carefully review special events contracts to assure compliance and consistency with local regulation of special events in wineries.  


� Santa Barbara County Code § 35.42.280(D)(7).


� See Napa County Code §  18.104.200


� See Mendocino County Code §§ 20.032.040, 20.336.035.


� See Santa Barbara County Code § 35-392j.3.


� In some jurisdictions, a use permit is referred to by other terms such as a “development plan” or “conditional use permit.”  Various jurisdictions also assign use permits differing levels of review depending on the nature and location of the application.


� A stand-alone winery facility also must obtain a General Winery Permit from the relevant Regional Water Quality Control Board (RWQCB).  The RWQCB maintains jurisdiction over discharges into all rivers, creeks, streams, and canals in the area, and regulates discharges to groundwater. Any project that will discharge wastes into any surface waters must meet waste discharge requirements set by the RWQCB with the concurrence of the State Water Quality Control Board and the Environmental Protection Agency.  The North and Central Coast Regional Water Boards have adopted General Waste Discharge Requirements for winery wastewater systems (General Permit for Wineries).  Issuance of a General Permit is a discretionary action for which CEQA requires public notice.  The General Winery Permit imposes design restrictions and regular monitoring and reporting obligations.


� See Cal. Pub. Res. Code §§ 21000-21177; Cal. Code Regs. §§ 15000-15387


� For example, in Napa County, a winery project is categorically exempt where the winery building has less than 5,000 square feet of floor area, the production capacity will not exceed 30,000 gallons per year, the operation will generate an average of less than 40 vehicle trips per day and the winery will hold no more than 10 marketing events per year with no more than 30 attendees per event.  See Napa County’s Local Procedures for Implementing CEQA, Appendix B, Item 10.  


� This estimate is based on the following breakdown: Application fee deposit - $8,260; Archeological Review - $2,500 to $5,000: Wastewater report - $10,000 to $15,000; Architectural Plans - $10,000 to $15,000; Traffic Analysis - $3,000 to $7,000; and Legal representation - $15,000 to $20,000.
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